INTRODUCTION
T here have been vast changes in the structure of families in Europe and North America since our classic family law rules were developed. Other commentators at this workshop' have described some of the challenges to that law posed by new reproductive techniques and by the amazing cultural diversity that has replaced what was previously assumed to be homogeneity. Focusing on the United States, my discussion will concentrate instead on the new family forms that have arisen as a result of the great demographic and social changes that took place in the twentieth century. During this period, women entered the paid labour market in large numbers for the first time. The percentage of women in the labour force in the US was only 32.7% in 1948, but 59.2% by 2009.2 The married family, as a result, now consists primarily of dual-income couples, with all of the attendant problems for care work and the division of household labour. Moreover, people are marrying later in life. The age of first marriage rose in the US from 23 for men and 20 for women in 1966 to 27 for men and 25 for women by 2006.3 The divorce rate also rose dramatically in the course of the twentieth century, until it reached what seems to be a more or less steady state hovering around 50%. 4 These changes have been accompanied by dramatic changes in family forms. There has been a phenomenal increase in unmarried cohabitation, either instead of or prior to marriage. In the US, the numbers of opposite-sex cohabiting couples rose from 500,000 in 1960 to 6.8 million (13.6 million individuals) by 2008, a very large social change in a relatively brief period of time. 5 Single parenthood, whether as a result of divorce or from simply never marrying, has increased apace, posing substantial economic problems to the family unit. 6 Over the second half of the twentieth century, moreover, gay and lesbian relationships came out of the closet, and same-sex couples began to demand recognition and equal treatment in all spheres, including the family At the same time, the modern women's movement demanded and brought about major transformations of the law governing the treatment of women both in the public sphere, including the workplace, and in the family.
What we sometimes call the revolution in family law in the latter part of the twentieth century was an attempt to deal with some of the issues presented by these changes. The almost universal adoption of no-fault divorce was one major change, to which other family law principles are still adapting. Other changes resulted from the women's movement and were intended to promote gender equality by the elimination of gender-specific laws. A variety of new institutions -domestic partnerships, civil unions, and same-sex marriage -have been established to respond to the demands of gay and lesbian couples.
The legal system in the US has had a hard time dealing with the new family forms resulting from all of these changes. Major issues arising from the new family relationships include: (1) the impact of gender-neutral rules in divorce law upon women and children; (2) property and support obligations between cohabitants; (3) the legal incidents of non-residential but conjugal relationships, sometimes called LATs ('living apart together'); (4) the legal status of gay and lesbian couples; (5) relationships in a new type of extended family, the post-divorce family, including the rights and obligations attached to step-relationships of various kinds; and (6) the many conflict of law issues that arise, both among states in the US and among nations in Europe, from the establishment of domestic partnerships, civil unions, and same-sex marriages in some areas and not in others. In this essay, I will discuss each of these areas of challenge to traditional American family law but will spend the most space on the legal treatment of cohabitation, the area upon which I have done the most research and writing.
POST-SEX-EQUALITY FAMILY LAW AND THE ILLUSION OF EQUALITY
The interaction between the movement for gender-neutral legal rules and the almost-universal revolution from a fault-based to a no-fault system of divorce has created its own set of problems. Liberal feminism, with its demand that women be treated just like men, has led to the importation of gender-neutral rules into family law, replacing previously gender-specific laws concerning post-marital support and child custody, for example.7 One result has been, at least in the US, the near-disappearance of any long-term spousal support after marriage and a rise in demands for custody by 6 PJ. Smock fathers, even though the vast majority of children are still raised by their mothers after divorce. The new gender-neutral laws are premised upon a presumption of equality that does not in fact exist for many women." Women still make less than men on average, work in sex-segregated jobs, and shoulder most of the caretaking work in our society. But many courts ignore these continuing inequalities between women and men in the workplace and the domestic division of labour and simply presume that women are now men's equals. Thus judges may find that women no longer have any special needs for protection after divorce, citing the existence of gender-neutral laws and anti-discrimination statutes. For example, Justice Flaherty of the Pennsylvania Supreme Court upheld a premarital contract awarding no property and virtually no support to a wife after a 9 year marriage because, he proclaimed:
'There is no longer validity in the implicit presumption that supplied the basis for earlier decisions. Such decisions rested upon a belief that spouses are of unequal status. Society has advanced, however, to the point where women are no longer regarded as the "weaker" party in marriage, or in society generally Paternalistic presumptions and protections that arose to shelter women from the inferiorities and incapacities which they were perceived as having in earlier times have, appropriately, been discarded.'9
For similar reasons, divorcing wives in the US are typically awarded only rehabilitative alimony of a few years duration, during which they are expected to acquire job skills and become self-sufficient, even after long-term marriages during which they did not work for pay but instead contributed substantial labour to making a home and raising the couple's children. Some scholars have suggested drastic remedies for these problems. Martha Fineman, for example, has suggested that marriage simply be abolished as a legal category and that benefits be distributed instead to what she calls the 'mother/child dyad', by which she means caretakers of either gender and dependent persons of any age. 10 Less drastically, the American Law Institute has proposed new rules for the distribution of property and support of ex-spouses upon divorce, under which separate property would be re-characterised as marital property over time and after marriages of a state-defined duration, spouses would receive compensatory payments for loss of the marital living standard, graduated according to the number of years of marriage." None of these suggestions has been adopted by any state.
POST-SEPARATION LEGAL REMEDIES FOR COHABITANTS
Next I turn to the legal rights and obligations of cohabitants who either cannot or do not want to register as domestic partners, if that status is available to them where they live. Many of these cohabiting couples are heterosexual, and sociologists have given us a good deal of information about them. In the US, for example, the median duration of cohabiting unions is about 1.5 years, with two thirds lasting less than 2 years (in the UK, by contrast, the average duration is 6.5 years). 12 Four out of 10 cohabiting couples in the US have children in the household; about half of them are the biological children of both partners, and about half relate to one partner as they would to a step-parent. 13 The majority of cohabitants pool their incomes in some way, and they are no different in this respect from married couples if they have a child.14 Cohabitation is particularly common in the US among groups who are disadvantaged economically and educationally and among racial and ethnic minorities, especially African Americans and Puerto Ricans.15 Finally, cohabitants experience higher rates of domestic violence and femicide than those who are married. 16 Some authors argue that unmarried cohabitation should be discouraged because of its negative characteristics and that the law should accomplish this by denying legal remedies of any sort to cohabitants.17 Even if it were possible to affect the rate of cohabitation in this way, I reach an opposite conclusion. I conclude that cohabitants are extremely vulnerable in many ways, especially when their relationships dissolve, a vulnerability that seems to fall more on women than on men, and that for this reason, the law should provide remedies to them.
Yet in virtually every state of the US, cohabitants have very few rights when their relationships end unless they enter into an express contract that can be proved in court, which very few do. 18 If they have any property, which most do not, they can sue to divide it based upon equitable principles of unjust enrichment or constructive trust, but this typically requires the party seeking a share to be able to trace her contribution to the acquisition of the property, usually a monetary contribution.19 So a woman who paid for food and household necessities out of her income, or stayed home to raise the couple's children, while her partner paid the mortgage, can end up without any legal claim to the family home. 20 Moreover, cohabitants in the US have very few rights against third parties or the state if their partners are injured or killed -workers' compensation benefits and unemployment insurance in California, 21 negligent infliction of emotional distress claims in New Jersey, 22 and loss of consortium actions in New Mexico.
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American casebooks are full of examples of the injustices that result from the absence of any legal remedies for cohabitants, especially women. Mr and Mrs Hewitt of Illinois, for example, lived together as though they were married for 15 years, beginning when they were students and continuing through his higher education, the building of his professional business, and the accumulation of property and other assets that would have been subject to equitable distribution if they had been formally married. Mrs Hewitt cared for the couple's house, shopped and cooked, helped Mr Hewitt in his business, both by entertaining clients and by working in his office, and raised their children. When it came to 'divorce', however, she was left without any property or support at all, including any equitable share in their home.24 A similar result obtained in the well-known Marvin v Marvin case in California, despite the fact that the California Supreme Court held in it that both express and implied contracts between cohabitants were enforceable. 2 5 Moreover, if their relationships had not dissolved but instead had lasted until the death of their partners, neither Mrs Hewitt nor Mrs Marvin would have inherited any of their partners' property under the intestacy laws; and neither would have been able to recover damages from a third party for his wrongful death or workers' compensation or social security survivors' benefits from the state.
Among the common law nations, Canada has gone the farthest toward dealing with the inequities that result from treating long-term cohabitants differently than married couples. Cohabitants are entitled to all the rights of married couples under federal law, including social security, if they have lived in a conjugal relationship for one year or more. 26 They are entitled to post-relationship support in most provinces if they have lived in a marriage-like relationship for a defined number of years. 27 They are entitled to property distribution in some provinces; and in other provinces, they can take advantage of a somewhat more favourable law of constructive trust than the traditional interpretation, one that rewards non-monetary contributions. 28 Moreover, cohabitants in Canada receive many benefits as individuals, such as universal health insurance, that are not generally available in the US from the government and are usually tied there to marital and/or employment status.
To deal with these problems, I make a proposal for drastic legal reform in the US in my book Unmarried Couples, Law, and Public Policy. 29 After a period of time to be defined by the state or a change in position based on the birth of a child, I propose that the state should impose the rights and obligations of marriage upon cohabitants, while respecting the autonomy of couples who do not want this result by allowing them to opt out by mutual agreement. The main argument against this proposal is that it constitutes an unacceptable incursion upon the autonomy of individuals who have not chosen to enter into marriage and thus should not be subjected to any obligations they have not imposed upon themselves by contract.3o How do I respond to this objection? First, as between the two parties, the same justifications for the imposition of obligations apply as do for post-relationship support and property distribution on divorce-justifications based on principles such as contribution, reliance, and reimbursement. Secondly, from the viewpoint of the state, one of the fundamental purposes of family law is to protect vulnerable parties when their relationships end. From what we know about the characteristics of cohabiting couples -their economic interdependence, the presence of children in their households, and other sources of vulnerability -there is reason to believe that these couples may in fact need the protections of family law even more than married couples do.
The conflict between autonomy and protection arises most keenly where one party does not desire to undertake these mutual commitments and the other does. Whom should the law favour in this conflict? My recommendation is to set the default position in favour of imposing obligation but to allow opting out if both parties agree; this then shifts the balance of power in intra-couple bargaining to the party desiring commitment. This party is likely to be the woman. 31 THE LEGAL TREATMENT OF COUPLES WHO DO NOT LIVE TOGETHER Another new family form is that of couples who do not live together. Studies show that so-called living apart together is widespread. 32 Living apart together is virtually unstudied in the US, but the phenomenon is quite common. Some preliminary studies of who these people are and why they do not live together show that their reasons for not doing so vary -they work or study in different cities, for example; they have children or parents to look after; or they do not want to risk ruining their relationship by too much togetherness. 33 These reasons can be subdivided into those resulting from constraints (eg jobs in different cities, the necessity of caring for dependent family members), in the absence of which the couple would cohabit, and other reasons that would exist even in the absence of constraint (eg preferring to maintain their own separate homes, friends, and independence even while living in the same city). Do LATs fall into the category of a new family form to which traditional family law should adapt? Scholars of the phenomenon differ in their responses to this question, some seeing LAT as a dramatic new lifestyle, more individualised and freer than traditional co-residential relationships, and perhaps prioritising friendship over sexual coupling. 34 Other scholars emphasise the heterogeneity of LATs and the congruence of their attitudes about family with those of the general population. 35 Until we know more about this particular style of life, as we now do about cohabitation, however, it is difficult to reach any definite conclusion about the appropriate legal treatment of it. What is essential at this point is to carry out studies of the economic relationships among these couples. Do they pool income? Do they share any expenses? Do they share ownership of any property? To what extent are they economically interdependent? By definition, of course, LATs have separate homes, which seems to portend substantial economic independence, and they are unlikely to have children in common. Both of these facts would tend to support treating them as separate individuals rather than as a family unit under the law.
THE LEGAL STATUS OF GAY AND LESBIAN COUPLES
The new family form that has attracted the most attention in recent years is the establishment of families by gay and lesbian couples and their recognition by the state in some areas. A growing list of countries (Canada, Spain, Portugal, Sweden, Norway, Belgium, the Netherlands, Iceland, South Africa, and Argentina) now recognise same-sex marriage, while other nations, like the UK, provide comparable benefits through the establishment of some type of domestic partnership. The situation in the US, where this issue has proved very controversial, is marked by immense diversity. By 2010, a small number of jurisdictions recognised same-sex marriage -Massachusetts, Connecticut, New Hampshire, Vermont, Iowa, and the District of Columbia; but the benefits and obligations of marriage in those states extend only to those available under state law, excluding the many federal law benefits of marriage, such as social security 36 Other states allow same-sex couples to enter into civil unions or partnerships that include all the benefits and obligations of marriage under state law, and still others offer partnerships with some less comprehensive set of benefits. 37 The situation is not only complex but also in flux.
Unlike countries where the law on this matter has been transformed by the passage of legislation, the extension of rights to same-sex couples in the US has largely been the product of litigation. Court cases have challenged the exclusion of same-sex couples from marriage based on a variety of grounds under both the federal and state constitutions, including deprivation of a fundamental right to marry under the Due Process Clause and discrimination based on both sex and sexual orientation under the Equal Protection Clause. 38 Some of these challenges have succeeded, although in some states (New Jersey, for instance) civil unions or domestic partnerships have been established instead of same-sex marriage. One interesting development over the last decade has been that forces opposed to same-sex marriage have become increasingly willing to accept domestic partnerships with all of the benefits of marriage as a substitute for it.
In short, this is an unfinished revolution in the US. Because family law is a matter for the states under the US Constitution, legal challenges to exclusion of same-sex couples from marriage have proceeded on a state-by-state basis until now. In 2010, however, a major federal court suit was tried in California, raising the question as one of federal constitutional law.
3 9 Under this law, the answer turns on a judgment whether the state's interest in traditional marriage is substantial enough to merit continuing to exclude same-sex couples from the institution in a state where they are already entitled to all the state-law benefits of marriage as domestic partners. On 4 August 2010, the federal district court in Northern California held that the restriction of marriage to opposite-sex couples violated both the Due Process clause of the US Constitutionspecifically, the fundamental right to marry -and also constituted discrimination based upon sexual orientation for which there was no legitimate state purpose, thus violating the Equal Protection clause as well. 4 
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RELATIONSHIPS IN THE NEW EXTENDED FAMILY
The law has only begun to adjust to the many new family forms encompassed within what may be called the new extended family Whereas the extended family of old was comprised of blood relatives -grandparents, aunts, uncles, cousins, and the like -the new extended family is created by the prevalence of divorce, cohabitation, and assisted reproductive technology. An anecdote from my own life should suffice to illustrate. When my stepson got married, the wedding pictures looked very different from ones in the past. Attending him were four brothers -two half-brothers and two step-brothers, all of whom had shared significant portions of his childhood. Arrayed around him and his new wife in the photos were his mother and father, his father's third wife, his previous step-mother and her new husband, his paternal grandfather, his mother's ex-husband and that man's mother, and his then-stepmother's mother. Most of these people had played important roles in raising him and had significant continuous relationships with him. His paternal grandfather, at 80, was somewhat stressed by the array, but my own grandfather probably would not have attended at all.
How, if at all, does or should the law address these relationships in the new extended family? The law of divorce already handles issues between the child and his two parents and between those two parents upon cessation of their marriage. That is only a small number of the people in that wedding photo, though. Some states have begun to recognise continuing relationships between children and their step-parents upon divorce, including, in some instances, visitation and the payment of support. 41 In most states, in the absence of an agreement with their former spouse, step-parents would be required to petition for any further contact with their stepchild under a statute governing third party visitation, often styled on an original statute about visitation for grandparents after the divorce or death of their own child. In any event, the court will give substantial deference to the wishes of the child's biological parent whether to grant or deny visitation.
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The same situation can arise if a cohabiting couple separates. If one partner is not biologically related to a child who lived in that cohabiting household, his or her rights are tenuous. Thus, it is entirely possible that a person who has parented a child for a significant period of time, perhaps even acting as the primary parent, may lose all contact with the child; at best, they are likely to be reduced to very limited contact, especially if the biological parent has remarried. 43 In some, though not all of these cases, the outcome will impose a substantial loss upon the child, the loss of a primary parenting figure in his or her life.
The law has only just begun to address this issue in the US. Many of the first cases involved lesbian mothers who separated from their partners after having jointly decided to have and to raise a child together; only one of them, of course, can be the biological mother. Pleading de facto parenthood, or parenthood by estoppel, or other equitable theories, the non-biological mother sought visitation and/or custody; and in the earlier cases, she usually lost, either based on lack of standing or under a best interest standard. 44 Recent cases, however, have begun to reverse this trend, awarding visitation and sometimes even custody to the non-biological mother. 45 Not surprisingly, the developing rules governing the relationship of lesbian mothers to their children interact with those governing parentage in situations of gestational surrogacy and other forms of assisted reproductive technology. 46 In turn, cohabiting step-parents seeking visitation with their non-biological children upon termination of a cohabiting relationship now borrow from the analysis used by the courts in lesbian parent cases. The legal rule announced by the Wisconsin Supreme Court has been particularly influential in this respect, holding that a cohabitant may seek visitation if:
(1) the biological parent consented to formation of a parent-like relationship between the cohabitant and his or her child; (2) the cohabitant and child had lived in the same household; (3) the cohabitant had taken significant responsibility, including financial support, for the child's care and education; and (4) the cohabitant was in the parent-like role long enough to have a bonded relationship with the child of a parental nature.47
Under this or similar standards, some opposite-sex cohabitants have succeeded in establishing standing to seek visitation with their previous partner's biological child, and in one exceptional case even custody; but these cases are very rare.48 With the dramatic increase in cohabitation, especially if it lasts for longer periods of time, these issues will confront courts in increasing numbers in the future. The Wisconsin standard, or some other like it, seems attractive, if one is concerned with protecting the relationships of the large number of children raised in cohabiting households to adults who play significant emotional and financial roles in their lives. The law needs to explore, in this context and in that of assisted reproduction, why it is so wedded to the idea that a child can only have two parents, and why the rights of multiple parents to relationship with the child are based on a concept of all or nothing. 
PROBLEMS RAISED BY CONFLICTS OF LAWS
Finally, many thorny conflict of law issues arise between states and nations with respect to the treatment of same-sex unions, domestic partnerships, and cohabitation. As people enter these new relationships and then move to another jurisdiction, courts are increasingly confronted with these conflicts. If a same-sex couple is married in Iowa, for example, would they need a divorce to remarry in Illinois? How and where would they obtain it if they are now resident in Illinois? If a same-sex couple registers as civil partners in the UK, how will they be treated if they move to the US? These questions are being resolved, incrementally, as individual cases arise or in some instances by statute. Some American state courts -those of New York, for examplehave decided to recognise same-sex marriages entered in other jurisdictions even if same-sex marriage is not legal within its own borders.50 Thus, a lesbian couple married in Massachusetts could get a divorce in New York, with all of its attendant remedies for property distribution, support, and custody of children, even though they could not marry there. Most states, however, have proclaimed by statute, typically called a Defense of Marriage Act that they will refuse to recognise same-sex marriages (and sometimes refuse to recognise civil unions or domestic partnerships as well). These conflicts create significant problems given the mobility of the American population.61
CONCLUSION
There are now so many family relationships our grandparents never dreamed of -the couples we all recognise as couples but know are not married, the extended post-divorce family portrayed in my stepson's wedding pictures, same-sex marriages and domestic partnerships, and the relationships of children born of artificially assisted reproductive techniques to their sperm or egg donors and surrogate mothers. The family law of our grandparents' era is understandably ill-equipped to address the legal issues that arise out of these new family forms. American law has begun to confront many of these questions and to adapt, but slowly, to what is still an unfolding story. Our legal concepts struggle at varying paces to keep up with the reality of family life today, but if they fail to address the problems experienced by the families that exist today, and cling to the ideals upon which traditional family law is premised, this failure will leave many persons whom the law should protect in an exceedingly vulnerable position. 
